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Consequently, without any explanation at all, the Court
cannot, on the present record, approve employment for the firm
prior to December 16. The firm is free to supplement its
application to offer a satisfactory explanation, with notice and
opportunity to be heard afforded to all creditors and to the
Office of the United States Trustee.

The périod from December 16 to January 24, when the present
motion was filed, is more difficult. Atkins involved an
accounting firm which had been assured an application for their
employment would be submitted. Even in that case, fees were not
allowed for a period of time after the “emergency” period when
their services were immediately needed. Here, the only
explanation offered is that the firm never looked at the
Bankruptcy Local Rules, nor asked what the district’s procedures
or requirements are.

The United States Trustee, in his opposition seems to
conflate the overall requirement of “exceptional circumstances”
with the requirement of “satisfactory explanation”, which is one
of the components of “exceptional circumstances”. That does not
appear to be the Ninth Circuit’s test as defined by Atkins. Nor
does Atkins define the minimum threshold for what constitutes a
“satisfactory explanation”. Rather, Atkins affirmed the
circumstances that came to it, holding those circumstances were
sufficient, while not speaking to what lesser circumstances
might also constitute a “satisfactory explanation”. ©Nor is

there any indication that an excusable neglect standard, such
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as in Pioneer Inv. Services Co. v. Brunswick Associates ILtd.

Partnership, 507 U.S. 380 (1993), would fall below the threshold
for a “satisfactory explanation”.

Given the amount and pace of services rendered by Mr. Polis’
firm, coupled with the insufficient ex parte application filed
December 16, the Court would be inclined to approve employment as
of December 16 based on the current record, except that during
the hearing on the motion Mr. Polis disclosed that his firm
advanced the fees paid on October 13 for the conversion. After
taking the matter under consideration, and reflecting on both
that fact and the fact that the firm worked for A Trucking from
early August 2005, providing services both in respect to a
foreclosure and the involuntary petition which began this case,
the Court now has questions about whether the firm is a creditor
of this estate for services rendered before the order for relief.
Mr. Polis’ declaration of disinterestedness asserts that neither
he nor any member of the firm is a creditor of the debtor. That
may well prove to be the case. However, the moving papers are
silent as to any compensation paid or reimbursement made by or on
behalf of the debtor for the two or more months before the order
for relief, including dealing with the foreclosure matter in
August.
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Accordingly, the application of the Peclis firm to be

employed, retroactively and prospectively, 1s taken off calendar.

The Polis firm may reapply for employment under 11 U.S.C. § 327,

and any such application should address the concerns the Court

has raised.
IT IS SO ORDERED.

DATED: MAR -1 2006

Ao W) Dy

PETER W. BOWIE, &kief Judge
United States Bankruptcy Court






